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ARGUMENT 

I. SECTION 381.986, FLORIDA STATUTES, IS ENTIRELY CONSISTENT WITH 

ARTICLE X, SECTION 29 OF THE FLORIDA CONSTITUTION. 

Consistent with its express prerogative to enact any law “consistent with” 

Article X, Section 29—the constitutional provision that decriminalizes (as a matter 

of State law1) the “acquisition, possession, [and] use” of medical marijuana to treat 

“debilitating medical condition[s]” experienced by “qualifying patient[s]”—the 

Legislature enacted Section 381.986, Florida Statutes. Because Article X, Section 

29 guarantees State criminal immunity for use of a substance (i.e., marijuana), 

because that substance can be administered in a variety of ways (e.g., through vaping 

or edibles), and because the different methods of administration vary in their 

medicinal safety and efficacy (see, e.g., Initial Br. 4-6, 25-32, 35-39), Section 

381.986, Florida Statutes, limits the administration of medical marijuana to the 

methods that are most consistent with the sound administration of medicine. Thus, 

Section 381.986(1)(j)2, Florida Statutes, omits “smoking”—an inherently 

dangerous, unreliable delivery method that is not used for the administration of any 

other medicine—from the definition of “medical use” of marijuana. 

§ 381.986(1)(j)2, Fla. Stat.  

                                           
1 Federal law still criminalizes the manufacture, distribution, and possession 

of marijuana. See Art. X, § 29(c)(5), Fla. Const. (“Nothing in this section requires 

the violation of federal law or purports to give immunity under federal law.”); see 

also 21 U.S.C. §§ 812(c)(10), 841(a)(1), 844(a). 
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Appellees’ challenge to Section 381.986, Florida Statutes, turns on whether 

Article X, Section 29 guarantees that smoking will be available as a method of 

medical-marijuana administration, even though other methods (e.g., vaping or 

ingestion through an edible) remain available. Plainly, it does not. Article X, Section 

29 promises that qualifying patients may access a substance, and nothing in Article 

X, Section 29 states, implies, or suggests that this immunity extends to any delivery 

method of that substance, particularly a delivery method that “is by its very nature 

not a healthy act.” R. 2048 (discussing the smoking exclusion in House companion 

bill); see also Initial Br. 16-20.2 None of Appellees’ contrary arguments have merit.  

A. Article X, Section 29 Does Not Give Physicians Plenary Authority 

To Recommend Any And Every Form Of Medical Marijuana. 

Appellees begin with an unobjectionable statement: “Article X, section 29 of 

the Florida Constitution explicitly provides that a Florida physician may authorize 

the use of medical marijuana for a patient with a debilitating medical condition.” 

Answer Br. 11. In their view, however, Section 381.986, Florida Statutes, 

“overrides” Article X, Section 29, because it “prohibits a physician from authorizing 

the use of smokable marijuana in treatment.” Answer Br. 12. According to 

Appellees, “[n]either the Legislature nor the Department [of Health] can prohibit the 

                                           
2 Indeed, the only instance where “smoking” is mentioned at all in Article X, 

Section 29 is where the provision makes plain that smoking in public will not be 

required. See Art. X, § 29(c)(6), Fla. Const. As discussed below, this limitation does 

not mean that smoking in private must be allowed. See infra at 6-9. 
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ability of a physician and a patient with a debilitating medical condition to weigh the 

health risks and decide to use smokable marijuana.” Id. at 14. 

Appellees’ argument rests on one of three possible premises, all of which 

collapse under any level of scrutiny. The first is that the text of Article X, Section 

29 immunizes the use of smokable marijuana specifically instead of marijuana used 

for medical purposes.3 The text, of course, refers only to “[t]he medical use of 

marijuana,” Art. X, § 29(a)(1), Fla. Const.; as discussed both above (supra at 1-2) 

and in Appellants’ initial brief (Initial Br. 17-20), the constitutional text says nothing 

about which delivery method constitutes “medical use.” Art. X, § 29, Fla. Const. For 

this reason, the Legislature acted appropriately when it defined an ambiguous term—

“medical use”—to exclude a marijuana delivery vehicle that does not satisfy 

threshold medical safety and efficacy standards. See § 381.986(1)(j)2, Fla. Stat. 

The second is that qualified physicians have unfettered discretion to determine 

which delivery method constitutes “[t]he medical use of marijuana.” Art. X, § 29.4 

This premise fares no better than the first. Nothing in Article X, Section 29 remotely 

                                           
3 See Answer Br. 17 (“[T]he definitions of ‘medical use’ in article X, section 

29(b)(6) of the Florida Constitution . . . clearly includes smokable marijuana.”). 

4 See Answer Br. 19 (“[S]ection 29 explicitly places health decisions regarding 

medical marijuana into the hands of patients and physicians—not the Legislature.”); 

id. at 22 (“[S]ection 29 places determinations regarding the health risks and benefits 

associated with medical marijuana in the hands of the patient and the doctor, 

specifically divesting the Legislature or the Department of Health of the power to 

redefine medical use by redefining the meaning of marijuana.”). 
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suggests that physicians enjoy discretion to define a constitutional term. And 

implying such discretion contravenes both law and logic. As a matter of law, 

physicians labor under scores of legal restrictions on the practice of their trade, 

especially when the practice involves controlled substances.5 And it defies logic to 

suggest that, in this one circumstance, practitioners engaged in one of society’s most 

highly regulated professions would have authority to unilaterally, and on a case-by-

case basis, circumvent a reasoned health-and-safety legislative determination.  

The third is that, because “[t]he constitutional definition of medical use places 

no limitation on the use of marijuana in a form for smoking,” Answer Br. 17, the 

Florida Legislature has no power to limit what constitutes the “medical use of 

marijuana,” Art. X, § 29(a)(1), Fla. Const. As a matter of blackletter constitutional 

law, Appellees’ argument is precisely backwards; the Florida Legislature is not 

confined to authority expressly granted by Article X, Section 29, but instead enjoys 

“[p]olice power”—“the sovereign right of the state to enact laws for the protection 

of lives, health, morals, comfort, and general welfare.” Burnsed v. Seaboard 

Coastline R. Co., 290 So. 2d 13, 18 (Fla. 1974) (citations omitted). And lest any 

doubt remain, Article X, Section 29 expressly provides that the Legislature may, 

                                           
5 See, e.g., § 456.44(5)(a), Fla. Stat. (“For the treatment of acute pain, a 

prescription for an opioid drug listed as a Schedule II controlled substance . . . may 

not [generally] exceed a 3-day supply . . . .”).   
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without limitation, “enact[] laws consistent with this section.” Art. X, § 29(e), Fla. 

Const. When the legislature enacted Section 381.986, Florida Statutes, it did 

precisely that. 

B. The Definition Of “Marijuana” In Section 893.02(3), Florida 

Statutes, Does Not Create A Constitutional Right To Smokable 

Medical Marijuana.  

Next, Appellees argue that Article X, Section 29’s cross-reference to the 

definition of marijuana in Section 893.02(3), Florida Statutes, creates a right of 

access to smokable marijuana. Article X, Section 29(b)(4) states that “‘[m]arijuana’ 

has the meaning given cannabis in Section 893.02(3), Florida Statutes (2014).” 

Section 893.02(3), Florida Statues, in turn, provides that “‘[c]annabis’ means all 

parts of any plant of the genus Cannabis, whether growing or not; the seeds thereof; 

the resin extracted from any part of the plant; and every compound, manufacture, 

salt, derivative, mixture, or preparation of the plant or its seeds or resin.” 

§ 893.02(3), Fla. Stat. In Appellees’ view, “[t]he specific inclusion of ‘all parts of 

any plant’ makes it clear, on its face, that article X, section 29 of the Florida 

Constitution was intended to allow consumption of the marijuana ‘flower’ in all 

forms,” including “marijuana that is smokable.” Answer Br. 20.  

As discussed above, this argument improperly conflates the substance that 

may be used for medicinal purposes without fear of State prosecution (i.e., 

marijuana, defined in Section 893.02(3), Florida Statutes, as “all parts of any plant 
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of the genus Cannabis”) and the method of administration of that substance for 

purposes of “medical use” (i.e., smoking). This distinction matters and underscores 

why Section 381.986, Florida Statutes, is entirely consistent with Article X, Section 

29. Section 381.986, Florida Statutes, expressly insulates from State criminal 

liability the “[p]ossession, use, or administration of marijuana” (as defined by 

Section 893.02(3), Florida Statutes) by providing that the entire cannabis “flower” 

may be “possess[ed],” so long as it is possessed in “a sealed, tamper-proof 

receptacle”; and may be use[d], or administ[ered],” so long as it is used or 

administered by a vaporizer. § 381.986(j)2, Fla. Stat. In other words, the Florida 

Legislature clarified how a qualified user may legally (as a matter of State law) 

“possess[], use, or administ[er]” marijuana when it made clear that the “possession, 

use, or administration” of marijuana in a “form for smoking” would not be immune 

from State criminal prosecution. 

C. Allowing The Legislature To Ban Smoking Marijuana “In Any 

Public Place” Does Not Prohibit The Legislature From Banning 

The Smoking Of Marijuana In All Other Places. 

Under the heading “Limitations” in Article X, Section 29, the constitutional 

text provides that “[n]othing in this section shall require any accommodation of any 

on-site medical use of marijuana in any correctional institution or detention facility 

or place of education or employment or of smoking medical marijuana in any public 

place.” Art. X, § 29(c)(6), Fla. Const. In Appellees’ view, “the only reasonable 
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interpretation of the locational limitation on smoking” is that “smoking medical 

marijuana in other locations would be legal if authorized by a physician.” Answer 

Br. 25. Plainly, however, that logic is fatally flawed.  

On its face, this limitation means no more than what it says—that there is no 

constitutional requirement that a qualifying patient be afforded an accommodation 

to smoke marijuana in a public place. By retaining criminal penalties for smoking of 

marijuana in all places, the legislature has acted consistently with this limitation, 

rather than in contravention of it—if there is no place, public or private, in which 

smoking marijuana must be accommodated, then the State has necessarily acted in 

accordance with the provision of Article X, Section 29 that allows it to refrain from 

accommodating smoking in any public place. This, in turn, is a wholly permissible 

exercise of the legislative power to enact any “laws consistent with” the criminal 

immunity for use of medical marijuana. See Art. X, § 29(e).  

Nor does the expressio unius est exclusio alterius canon of construction 

change the outcome here.6 Florida courts have observed that the “maxim is strictly 

                                           
6 As discussed in our Initial Brief, see Initial Br. 21, the use of expressio unius 

est exclusio alterius is disfavored when interpreting provisions of the Florida 

Constitution. See, e.g., Hous. Opportunities Project v. SPV Realty, LC, 212 So. 3d 

419, 422 (Fla. 3d DCA 2016) (noting that “[t]he rule is often used in a dangerously 

over-expansive manner in constitutional interpretation” (citing Nichols v. State ex 

rel. Bolon, 177 So. 2d 467, 469 (Fla. 1965) (declining to apply the rule to provisions 

of the state constitution); Bush v. Holmes,919 So. 2d 392, 420 (Fla. 2006) (Bell, J. 

dissenting) (explaining that the expressio unius maxim should rarely be applied to 

interpret the state constitution because the maxim “flies directly in the face” of the 
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an aid to statutory construction and not a rule of law.” See Smalley Transp. Co. v. 

Moed’s Transfer Co., 373 So. 2d 55, 56 (Fla. 3d DCA 1979), and the United States 

Supreme Court has admonished that “great caution is requisite in dealing with it,” 

because “it is not of universal application, but depends upon the intention of the” 

drafter, Ford v. United States, 273 U.S. 593, 612 (1927) (emphasis added) (quoted 

in Smalley Transp. Co., 373 So. 2d at 56). “[I]t is necessary, in the first instance, to 

determine whether those general words are intended to include other matters besides 

such as are specifically mentioned, or to be referable exclusively to them, in which 

latter case only can the above maxim be properly applied.” Id.  

In other words, the expressio unius est exclusio alterius canon is not, nor has 

it ever been, a hard and fast rule.7 Rather, in appropriate cases, the maxim can help 

a court discern the intent of the drafter. This is not, however, an appropriate case, 

because the intent behind Article X, Section 29 is clear—qualifying patients may 

                                           

principle that “[a]ll power which is not expressly limited . . . in our State 

Constitution remains with the people”); Peters v. Meeks, 163 So. 2d 753, 755 (Fla. 

1964) (explaining that unlike the federal constitution, which is a grant of power, state 

constitutions are a limitation on the otherwise “inherent right [of each department of 

government] to accomplish all objects naturally within the orbit of that 

department”)). 

7 As pointed out in our Initial Brief, see Initial Br. 22, application of expressio 

unius est exclusio alterius to Article X, Section 29’s “Limitations” section would, 

among other things, imply that the Amendment requires accommodation of on-site 

use in all facilities and settings other than “correctional institution or detention 

facility or place of education or employment.” Art. X, § 29(c)(6). This would, of 

course, run headlong into another maxim—reductio ad absurdum. 
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enjoy access to medical marijuana without fear of State criminal liability, but the 

State retains the explicit duty to make sure that the administration of medical 

marijuana comports with standards of safety and efficacy necessary for the sound 

practice of medicine. See Art. X, § 29, Fla. Const. This intent is memorialized in 

Article X, Section 29’s statement that “[n]othing . . . shall limit the legislature from 

enacting laws consistent with this section.” Id. § 29(e) (emphasis added). 

D. No Outside Materials Establish That Section 381.986, Florida 

Statutes, Is Inconsistent With Article X, Section 29. 

Finally, Appellees argue that “the expression of intent by the drafters and the 

public debate could not be clearer that use of smokable marijuana was a medical 

option to be available.” Answer Br. 27-28. That is incorrect.  

Appellees all but concede that Article X, Section 29’s ballot title and summary 

do them no good;8 they simply rely on the lack of any requirement “that all terms 

and effects be defined in the seventy-five-word summary” and their flawed argument 

that the text of the amendment itself “includes smokable marijuana.” Answer Br. 30. 

As explained at greater length in our Initial Brief, see Initial Br. 32, the ballot 

summary is what the voters see, and because neither the ballot title nor the ballot 

summary address smoking, neither can be relied upon to enshrine a right in the 

State’s constitution to smoke medical marijuana.  

                                           
8 See Answer Br. 30 (“Smokable marijuana is not defined in the title or 

summary.”). 
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Appellees do, however, ask the Court to consider an undated, unauthenticated, 

self-serving “Analysis of Intent” document that includes the following language: 

“[Article X,] § 29 does not require that the smoking of medical marijuana be allowed 

in public unlike the proper use of medical marijuana in a private place which is not 

illegal.” R. 1848. As a threshold matter, Appellees have failed to even posit a guess 

as to how many of the 9.14 million individuals who voted either for and against 

Article X, Section 29 saw the Analysis of Intent document in the non-specific “press 

release” or the “general news website” they vaguely reference in their Answer Brief, 

or how many people saw it on United for Care’s website. See Answer Br. 28. 

Standing alone, this obviates any utility that this document otherwise could have for 

elucidating the intent behind the Amendment.  

But even if Appellees had shown that any voters saw, let alone relied, on this 

document, the document itself does not help their position. It simply refers to “the 

proper use of medical marijuana in a private place which is not illegal.” R. 1848. At 

no point does it suggest that the “proper use of medical marijuana in a private place” 

must include smoking, and when the Florida Legislature enacted Section 381.986, 

Florida Statutes, it made plain that “the proper use of medical marijuana in a private 

place” does not include smoking. Based on the foregoing, the Legislature’s 

determination was consistent with Article X, Section 29, and Appellees’ reliance on 

their own Analysis of Intent document does not (and cannot) change that.  
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* * * 

At bottom, Article X, Section 29 establishes only that “[t]he medical use of 

marijuana . . . is not subject to criminal or civil liability or sanctions under Florida 

law,” Art. X, § 29(a)(1), Fla. Const. (emphasis added). Because the Florida 

Legislature was aware that “the medical community” has opined that “the act of 

inhaling smoke into your lungs is inherently an unhealthy act,” R. 2052 (legislative 

discussion regarding Senate Bill 8A), it acted well its discretion when it concluded 

that marijuana administered through smoke does not constitute a “medical use” for 

purposes of Article X, Section 29 immunity. Simply put, prohibiting a delivery 

method known to be carcinogenic, to cause lung damage, and to propagate second-

hand smoke comfortably harmonizes and is entirely “consistent with” a 

Constitutional provision that immunizes only the “medical use” of marijuana from 

State criminal prosecution. See Art. X, § 29, Fla. Const. 

II. THE CIRCUIT COURT ERRED BY DISREGARDING DR. HUESTIS’S MEDICAL-

EXPERT TESTIMONY. 

Both the circuit court below, and Appellees here, conclude that the testimony 

of Dr. Marilyn Huestis was irrelevant and properly disregarded. But as noted above, 

this entire case turns on whether the Legislature acted within its discretion when it 

determined that marijuana administered through smoking will not be considered a 

“medical use of marijuana.” Art. X, § 29(a)(1), Fla. Const. Dr. Huestis’s unrebutted 

medical-expert testimony established that:  
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• Cannabis smoke contains carcinogens and particulates. R. 424-32, 2108-

09. 

• Smoking cannabis results in a greater respiratory burden of carbon 

monoxide and tar than smoking a similar quantity of tobacco. R. 425-26. 

• Smoking marijuana on a long-term basis can adversely impact the user’s 

health, including respiratory functions and effects on the cardiovascular 

system. R.424-32, 2080-81, 2105-07.  

• Smokable marijuana creates a second-hand smoke risk, particularly for 

children. R. 431-32, 2111 

• Smokable marijuana is a crude delivery system that “does not allow for 

accurate or consistent dosing measures.” R. 427, 432 

• No other legally prescribed medicine is administered by smoking. R. 432, 

2081-82. 

• Vaporization provides rapid THC absorption and THC concentrations that 

are similar to smoking marijuana, while reducing harmful constituents and 

removing the harm of second-hand exposure to others. R. 429-30, 2085-

86, 2110-12, 2118-19, 2142. 

Dr. Huestis’s testimony supports the proposition that, when the Legislature left intact 

criminal penalties for smokable marijuana, it acted consistent with Article X, Section 

29, which only provides State criminal immunity for the “medical use of marijuana.” 

Art. X, § 29(a)(1). The circuit court erred by disregarding this relevant information.  

III. MS. DODSON, PUMM, AND FFC ALL LACK STANDING.  

Under Florida law, it is well-settled that a plaintiff must have, at a minimum, 

“a legally cognizable interest which would be affected by the outcome of the 

litigation” before a court may consider her legal challenge. Nedeau v. Gallagher, 

851 So. 2d 214, 215 (Fla. 1st DCA 2003). This interest cannot be conjectural or 
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speculative. Id. Simply put, “[t]here are three requirements that constitute the 

‘irreducible constitutional minimum’ for standing. State v. J.P., 907 So. 2d 1101, 

1113 n.4 (Fla. 2004). “First, a plaintiff must demonstrate an ‘injury in fact,’ which 

is ‘concrete,’ ‘distinct and palpable,’ and ‘actual or imminent.’” Id. “Second, a 

plaintiff must establish ‘a causal connection between the injury and the conduct 

complained of.’” Id. “Third, a plaintiff must show ‘a substantial likelihood’ that the 

requested relief will remedy the alleged injury in fact.’” Id. (citations omitted)). 

Three of the four Appellees fail to satisfy this “irreducible constitutional minimum.” 

First, Ms. Dodson does not have standing because she is not a qualified 

patient, has not applied to become a qualified patient, and, when asked if she intends 

to apply to be a qualified patient, testified “I don’t know” because medical marijuana 

is, for her, “cost prohibitive.” R. 2503. To reach any allegation that she is being 

harmed by Section 381.986, Florida Statutes, requires stacking conjecture upon 

speculation—if she decides to apply to be a qualified patient, and if her application 

is successful, and if her doctor determines that smoking marijuana is more beneficial 

for her than, say, vaping marijuana, only then can it be said that the State criminal 

penalties for smokable marijuana could harm her legal interests. Contrary to 

Appellees’ assertion, she has not “been denied her right to seek a treatment that is 

authorized by the Florida Constitution,” Answer Br. 36. Rather, she has not taken, 
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and does not clearly intend to take, the steps necessary to determine whether she 

would even qualify for medical marijuana, let alone smokable marijuana.  

Second, PUMM, an unincorporated association, plainly lacks standing 

because “Florida does not have an enabling statute that allows unincorporated 

associations to be sued in their own names.” Larkig v. Buranosky, 973 So. 2d 1286, 

1287 (Fla. 4th DCA 2008); see also Johnston v. Meredith, 840 So. 2d 315, 315 (Fla. 

3d DCA 2003) (“It is undisputed that [the organizations] are voluntary, 

unincorporated associations. . . . [S]uch an association must sue or be sued in the 

names of the individuals composing it rather than its firm name.”). Appellees’ only 

response is, in essence, that the Court should dispense with this irreducible 

constitutional minimum because PUMM got away with skirting it before.9 They cite 

nothing in support of this argument, and the Court should summarily reject it.      

Third, neither FFC nor PUMM has established an actual or imminent legal 

injury either to them (for purposes of their own standing) or any of their members 

(for purposes of associational standing). Appellees offer nothing regarding the 

former except ipse dixit. See Answer Br. 37 (“PUMM and FFC have standing to 

pursue these claims on behalf of both organizations.”). As for the latter, they offer 

                                           
9 See, e.g., Answer Br. 39 (“It would be illogical to allow PUMM to twice be 

a party before the Supreme Court on this issue and now restrict its ability to represent 

its members . . . .”). 
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only the supposition that “certain of [their] members . . . have become qualifying 

patients under Florida law”; “[o]ther . . . members have been diagnosed with 

debilitating medical conditions and intend to apply to become qualifying patients”; 

and “certain . . . members have indicated that they have not become qualifying 

patients because smokable medical marijuana is not permitted by Florida law.” 

Answer Br. 40 (emphases added); see also id. at 39. Under this Court’s precedent,10 

they have not satisfied the test for associational standing—that “(1) a substantial 

number of the association’s members are substantially affected by the challenged 

rule”; that “(2) the subject matter of the rule is within the association’s general scope 

of interest and activity”; and that “(3) the relief requested is the type appropriate for 

an association to receive on behalf of its members.” Fla. Home Builders Ass’n v. 

Dep’t of Labor & Employment Security, 412 So. 2d 351, 353-54 (Fla. 1982). 

CONCLUSION 

This Court should reverse the trial court’s Order and Final Judgment and 

remand with instructions to enter final judgment in favor of Appellants. 

                                           
10 See, e.g., McCall v. Scott, 199 So. 3d 359, 366 (Fla. 1st DCA 2016), review 

denied, No. SC16-1668, 2017 WL 192043 (Fla. Jan. 18, 2017) (“The cloudy crystal 

ball the trial court would be required to gaze into in order to identify a particularized 

harm to Appellants underscores the speculative nature of their arguments for 

standing.”); Fla. Home Builders Ass’n v. City of Tallahassee, 15 So. 3d 612, 613 

(Fla. 1st DCA 2009) (“[S]peculative possibilities, based on factual assumptions 

pertaining to events that only might occur at some uncertain time in the future, do 

not create the necessary standing for declaratory or injunctive relief.”). 
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